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(208) 342-2444 
ISB #3272 
Attorney for Appellants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID & KATHY PARKER ) 
Appellants, ) PETITION FOR JUDICIAL 
) REVIEW OF IDAHO TAX 
-vs- ) COMMISSION AMENDED 
) DECISION 
IDAHO STATE TAX COMMISSION, ) 
ex rel., State of Idaho, ) 
) Case~o. cv 0803560 
Respondent. ) 
\ 
COME NOW, the Appellants, David and Kathy Parker, husband 
and wife, as a Petition for Judicial Review of the Amended 
Decision issued by Respondent, Idaho State Tax Commission, an 




That at all times relevant hereto, Appellant Kathy Parker 
(hereinafter referred to as "Mrs. Parker") is and was a resident 
and domiciliary of Ada County, Idaho. That at all times relevant 
hereto, Appellant David Parker (hereinafter referred to as "Mr. 
Parker") is and was a resident and domiciliary of the state of 
PETITION FOR JUDICIAL REVIEW-1 
Nevada. That at all times relevant hereto Mr. Parker and Mrs. 
Parker were husband and wife physically living apart. That at all 
times relevant hereto, Appellants filed as "Married Filing 
Jointly" with the federal government. 
11. 
That at all times relevant hereto, Respondent Idaho State 
Tax Commission (hereinafter referred to as "Commission") is part 
of the Idaho Department of Revenue and Taxation and charged with 
administering the Idaho state income tax laws. 
111. 
That on or about 3 January 2008 the Commission issued an 
Amended Decision, (hereinafter referred to as "Amended 
Decision"), assessing Appellants with additional Idaho income tax 
and interest as follows: 
Year - Tax - Interest Total 
2003 $17,081 $4,274 $21,355 
2004 $11,764 $2,238 $14,002 
Total Due: $35,357 
The Amended Decision stated that Appellants had 91 days within 
which to file an Appeal from said Amended Decision. In 
determining the above-identified Idaho income tax deficiency, the 
Commission included Mr. Parker's wages earned while he was 
domiciled in the state of Nevada. This inclusion was capricious, 
without a basis in law or fact, arbitrary and otherwise 
PETITION FOR JUDICIAL REVIEW-2 
erroneous. 
IV. 
That Appellants have timely filed this Petition for Judicial 
Review with the District Court, Ada County, which has subject- 
matter jurisdiction over this Petition pursuant to Idaho Code 
563-3049. On 12 February 2008 Appellants paid the Twenty Percent 
(%20 )  of the amount demanded, the sum of $7,071.40, to the 
Commission. 
V. 
In issuing its Amended Decision the Commission erred by 
including the income earned by Mr. Parker while domiciled in the 
state of Nevada. Therefore, the Amended Decision is erroneous, 
arbitrary, capricious, illegal and without justification in 
either fact or law. 
DEMAND FOR ATTORNEY FEES 
Appellants hereby demands costs and attorney fees pursuant 
to Idaho Code 563-3049, 512-117, 512-121 and Rule 54 of the Idaho 
Rules of Civil Procedure. 
WHEREFORE, Appellants pray for judgment against Respondent 
as follows: 
1. For a determination that Respondent's Amended Decision is 
erroneous, arbitrary and capricious, and without foundation in 
either fact or law; 
2. For a reversal of Respondent's Amended Decision; 
PETITION FOR JUDICIAL REVIEW-3 
3. For a determination of the proper amount, if any, of 
additional Idaho income tax and interest owed by Appellants for 
the reporting periods 12/31/2003 and 12/31/2004; 
4. For an Judgment in Appellants' favor in the amount of the 
Twenty Percent (%20), $7,071.40, together with interest at the 
highest rate allowed by law, accruing from 12 February 2008 until 
paid; 
5. For an award of reasonable attorney fees and costs 
incurred herein; and, 
6. For such other relief as this Court deems just and 
equitable under the circumstances. 
DATED this 21st day of February 2008. 
4. sJ! '  
S IRHALL, JR . 
ATTORNEY FOR APPELLANTS 
PETITION FOR JUDICIAL REVIEW-4 
1 
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p,d% 8~ Y ATTORNEY GENERAL 
STATE OF IDAHO 
MAW 1 4 2008 
J. DAVID NAVAHRO, Clerk 
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P.O. BOX 36 
BOISE, IDAHO 83722-041 0 
TELEPHONE: (208) 334-7530 
FACSIMILE: (208) 334-7844 
[ISB NO. 61371 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID & KATHY PARKER, 1 
) CASE NO.: CV-OC-0803560 
Plaintiffs, ) 
1 
-VS- ) STATE TAX COMMISSION'S 
) ANSWER TO COMPLAINTI 
IDAHO STATE TAX COMMISSION, ex rel.,) PETITION FOR JUDICIAL REVIEW 




Decision of the Idaho State Tax Commission 
Defendant, the Idaho State Tax Commission ("Tax Commission" or "Commission") 
issued an Amended Decision on January 3, 2008. In its decision, the Commission increased the 
amount of gross income the Parkers reported to Idaho for Idaho income tax purposes. 
Specifically, the Commission required the Parkers to include one-half of the community income 
earned by Mr. Parker during the time he lived in Nevada. 'The Parkers were married and 
Mrs. Parker resided in Idaho during all relevant times. The Tax Commission required 
Mrs. Parker to include her community share of Mr. Parker's wages. A copy of the Tax 
Commission's decision is attached as Appendix A and incorporated in this Answer. 
STATE TAX COMMISSION'S ANSWER 
8 I TO COMPLAFNTI PETITION FOR JUDICIAL REVIEW - 1 
Plaintiffs' A~peal  of the Tax Commission's Decision. 
The Parkers filed a Petition for Judicial Review. The Parkers served the Petition on the 
Office of the Attorney General on March 4,2008. 
This Action Should Proceed as an Original De Novo Bench Trial under Idaho Code 6 63- 
3049 and Not as a Petition for Judicial Review under I.R.C.P. 84. 
An appeal of a State Tax Commission decision is governed by Idaho Code 4 63-3049. 
That statute states a taxpayer may appeal a decision of the State Tax Commission by filing a 
complaint with the district court. The case is to proceed as other civil cases, but is to be a bench 
trial. The standard of review for this appeal is de novo. See also Idaho Code 5 63-3812(c) 
(appeal from a decision of the Board of Tax Appeals to the district court "shall be heard and 
determined by the court without a jury in a trial de novo on the issues in the same manner as 
though it were an original proceeding in that court"). 
In contrast, a petition for judicial review is governed by Rule 84 of the Idaho Rules of 
Civil Procedure. The rule provides for judicial review of the administrative record created by an 
agency conducting hearings under the provisions of the Idaho Administrative Procedures Act. 
However, the hearing before the Tax Commission is not conducted under the Administrative 
Procedures Act. Idaho Code 5 63-107 (hearings before the Commission concerning a 
redetermination of taxes "are not contested cases within the meaning of chapter 52, title 67, 
Idaho Code"). The Commission does not record the hearings or otherwise compile a11 
administrative record. Accordingly, an appeal from a decision of the State Tax Commission 
cannot be confined to a review of the record below, but must proceed as an original action in the 
district court. 
STATE TAX COMMISSION'S ANSWER 
TO COMPI,ANT/ PETITION FOR JUDICIAI, REVIEW - 2 
RESPONSES TO PLAINTIFFS' PETITIONlCOMPLAINT 
Pursuant to this Court's Summons, the Idaho State Tax Commission, by and through its 
legal counsel, now responds to the Parkers' initial pleading. The Commission denies each and 
every allegation not specifically admitted herein. 
I. GENERAL RESPONSE 
The Petition fails to state a ground upon which relief can be granted and must be 
dismissed by this Court pursuant to Rule 12(b)(6) of the Idaho Rules of Civil Procedure. The 
Petition fails to allege sufficient facts that would support the Parkers' claim that the Tax 
Cocnmission's assessment was in error and should be abated. 
11. SPECIFIC RESPONSES 
COUNT I 
1. The Tax Commission admits Mrs. Parker was a resident and domicilialy of Ada 
County, Idaho during the tax years at issue. The Tax Commission also admits that Mrs. Parker 
is still a resident and domiciliary of Ada County. 
2. The Tax Commission admits that Mr. Parker was a resident and domiciliary of 
Nevada during the tax years at issue. 
3. The Tax Commission is without sufficient knowledge to admit or deny whether 
Mr. and Mrs. Parker physically lived apart at all times during the years in question. 
4. The Tax Commission admits the Parkers filed federal tax returns under the "Married 
Filing Jointly" status during the tax years at issue. The Tax Commission affirmatively states the 
Parkers filed tax returns with the state of Idaho under the same filing status for the tax years at 
issue. 
STATE TAX COMMISSION'S ANSWER 
TQ CQMPLAINTI PETITION FOR, JUDICIAL REVIEW - 3 
COUNT I1 
The Tax Commission admits that it is a constitutional commission of the state of Idaho 
prescribed by Article VII, Section 12 of the Constitution of the state of Idaho and is charged with 
the duty of administering Idaho's tax laws, including the Idaho income tax. 
COUNT I11 
1. The Tax Commission admits that it issued an Amended Decision in this matter on 
January 3, 2008, assessing additional Idaho income tax in the amount of $35,357 to the Parkers. 
The Tax Commission's decision is attached as Exhibit A and incorporated herein by reference. 
2. The Tax Commission admits its Amended Decision was accompanied by an 
explanation of the taxpayers' appeal rights, advising the Parkers they had 91 days from the 
receipt of the Amended Decision in which to file an appeal. 
3. The Tax Commission denies that it included Mr. Parker's community share of the 
wages he earned in the gross income reportable to Idaho. The Tax Commission affirmatively 
states it properly included Mrs. Parker's community share of Mr. Parker's wages pursuant to the 
community property laws governing Idaho and Nevada. 
COUNT IV 
1. The Tax Commission admits the Parkers timely filed their pleading with this court. 
2. The Tax Commission admits the Parkers timely paid the twenty percent security 
deposit required by Idaho Code 63-3049. 
3. The Tax Comnission admits this court has subject-matter jurisdiction. 
STATE TAX COMMISSION'S ANSWER 
TO COMPLAINTI PETITION FOR JUDICIAL REVIEW - 4 
COUNT V 
The Tax Commission denies that it erred when it included Mrs. Parker's community 
share of income in the amount of gross income reportable to Idaho for Idaho income tax 
purposes. 
111. AFFIRMATIVE DEFENSE 
The Petition/Complaint fails to state a ground upon which relief can be granted and must 
be dismissed pursuant to I.R.C.P. 12(b)(6) or in the alternative, judgment must be granted to the 
Tax Commission as a matter of law pursuant to I.R.C.P. 12(c). As set forth in the Tax 
Commission's decision (attached as Appendix A), the Tax Con~mission properly included Mrs. 
Parker's community share of community wages in the amount of gross income reportable to 
Idaho for income tax purposes pursuant to the community property laws governing Idaho and 
Nevada. 
The Complaint fails to allege any legal or factual grounds indicating why the Parkers 
believe the Commission erred in including Mrs. Parker's community share of wages in the 
Parkers' gross income reportable to Idaho. As the Complaint sets forth, Mrs. Parker was an 
Idaho resident who was domiciled in Idaho during the years in question. The Complaint merely 
sets forth an unsupported conclusion: the complaint indicates that including Mrs. Parker's 
community share of wages was "capricious, without basis in law or fact, arbitrary and otherwise 
erroneous," but fails to support the conclusion with any relevant facts or reasoning. 
STATE TAX COMMISSION'S ANSWER 
TO COMPI,AINT/ PETITIQN FOR JUDICIAI, REVIEW - 5 
IV. PRAYER 
WHEFGFORE, Defendant, the Idaho State Tax Commission, asks this Court for the 
following relief: 
1. Dismiss the Complaint for failure to state a ground upon which relief can be 
granted, or in the alternative grant a judgment in favor of the Commission based on the 
pleadings; 
2. Affirm the Amended Decision of the Idaho State Tax Commission; 
3. Order the Parkers to pay all of the Commission's costs and reasonable attorneys 
fees incurred in defending this action; and 
4. Grant such other and further relief as this Court deems reasonable and necessary 
to accomplish the demands of justice. 
DATED this day of Mach, 2008. 
STATE OF IDAHO 
IDAHO STATE TAX COMMISSION 
STATE TAX COMMISSION'S ANSWER 
TQ COMPLAINTI PETITION FOR JUDICIAL REVIEW - 6 
CERTIFICATE OF MAILING 
I hereby certify that on this j.3 day of March, 2008,I caused to be served a true 
copy of the foregoing ANSWER TO COMPLAINTIPETITION by the method indicated below, 
and addressed to each of the following: 
LAWRENCE G SIFGiALI, JR _$C U.S. Mail, Postage Prepaid 
IMPERIAL PLAZA Hand Delivered 
200 N 3RD SUITE 8 Overnight Mail 
BOISE ID 83702 Telecopy (Fax) 
DEPUTYATTO 
STATE TAX COMMISSION'S ANSWER 
TO COMPI,AMT/ PETITJON FOR ,TIJDICIAL REVIEW - 7 
EXHIBIT A 




BEFORE THE TAX COMMISSION OH THE STATE OF IDAHO 
In the Matter of the Protest of 1 
) DOCKET NO. 20176 
DAVID & KATHY PARKER, 1 
1 AMENDED DECISION 
Petitioners. 1 
David and Kathy Parker (petitioners) protest the Notice of Deficiency Determination issued 
by the auditor for the Idaho State Tax Commission (Commission) dated April 2, 2007, asserting 
additional liability for Idaho income tax and interest in the total amounts of $20,838 and $14,669 for 
2003 and 2004, respectively. 
The petitioners were married at all times relevant to this docket. Also during all such times, 
David Parker was domiciled in Nevada, and Kathy Parker was domiciled in Idaho. They filed joint 
income tax returns for both years with both the Internal Revenue Senice and the Commission. 
In the income tax re- filed with the Commission, no attempt was made to comply with 
either the Idaho or the Nevada community property laws. The auditor adjusted the portion of the 
petitioners' income that was deemed to be included in Idaho taxable income and adjusted the 
petitioners' liability accordingly. The general scheme of the attribution of the income involves 
deeming half of all of the income to be taxable by Idaho pursuant to the relevant community 
property laws. In addition to this, all of the income from a source in Idaho not previously included 
is included in this amount. 
The representative for the petitioners contends that the auditor has not properly computed 
the liability for the petitioners. He has indicated that the computation does not produce a fair result. 
He further argues that the petitioners complied with most of the criteria for the application of 
Internal Revenue Code 5 66(a) which would preclude the application of the state community 
AMENDED DECISION - 1 
jgljdi20 176 
property laws. Although he accounted for the income of the petitioners as if it were separate 
property, he has not contended that any of the property or income of the petitioners was separate 
property. He cited no authority to support his position. 
Internal Revenue Code $ 66(a) stated, in part, the following: 
Treatment of community income. 
(a) Treatment of community income where spouses live apart. 
If- 
(1) 2 individuals are married to each other at any time during a 
calendar year; 
(2) such individuals- 
(A) live apart at all times during the calendar year, and 
(B) do not file a joint return under section 6013 with each other for a 
taxable year beginning or ending in the calendar year; 
(3) one or both of such individuals have earned income for the 
calendar year which is community income; and 
(4) no portion of such earned income is transferred (directly or 
indirectly) between such individuals before the close of the calendar 
year, then, for purposes of this title, any community income of such 
individuals for the calendar year shall be treated in accordance with 
the rules provided by section 879(a). 
If the petitioners had qualified for treatment pmuant to Internal Revenue Code $ 66(a), their 
"earned income" would be treated as though it had not been community property. All other income 
would he addressed pursuant to the applicable state community property laws. IRC $879 (a)(3) and 
It appears that the petitioners concede that they have not met all of the criteria to qualify for 
treatment pursuant to Internal Revenue Code $ 66(a) which would preclude the application of the 
relevant community property laws. Specifically, they clearly filed joint returns for the years in 
question. Therefore, the Commission finds that the community property laws do apply to the 
computation of the petitioners' Idaho taxable income. 
AMENDED DECISION - 2 
jgljd120176 
Idaho Code $32-906 states, in part: 
COMMUNITY PROPERTY -- Income from separate and 
community property -- conveyance between spouses. (1) All other 
property acquired after marriage by either husband or wife is 
community property. The income, including the rents, issues and 
profits, of all property, separate or community, is community 
property unless the conveyance by which it is acquired provides or 
both spouses, by written ageement specifically so providing, declare 
that all or specifically designated property and the income, including 
the rents, issues and profits, from all or the specifically designated 
property shall be the separate property of one of the spouses or the 
income, including the rents, issues and profits, from all or 
specifically designated separate property be the separate property of 
the spouse to whom the property belongs. Such property shall be 
subject to the management of the spouse owning the property and 
shall not be liable for the debts of the other member of the 
community. 
Similarly, Nevada Revised Statutes 9 123.220 states, in part: 
Community property defined. All property, other than that stated in 
NRS 123.130 [relating to separate property], acquired after 
marriage by either husband or wife, or both, is community property 
unless otherwise provided by: 
1 .  An agreement in writing between the spouses, which is 
effective only as between them. 
2. A decree of separate maintenance issued by a court of 
competent jurisdiction. 
3. NRS 123.190. [relating to gifts pursuant to a written 
authorization] 
4. A decree issued or agreement in writing entered pursuant to 
NRS 123.259. 
There is no indication of any writing between the spouses which would preclude the 
general rules of the community property laws of the two states kom governing the ownership of 
the income in question. There also is no indication that any of the income-producing property is 
other than community property. Therefore, the Commission concludes that the community 
property laws should govern the ownership of the income in question. Accordingly, the 
AMENDED DECISION - 3 
jg/jd/20176 
Commission finds that the auditor's inclusion of one-half of all of the income of the community 
is proper. 
In addition, the auditor also included in the computation of Idaho taxable income the 
income from Idaho sources not already included as being in the half of the community income 
attributed to Mrs. Parker. Idaho Code § 63-3026A stated in part: 
(3) For the purposes of subsections (1) and (2) of this section: 
(a) Income shall he considered derived from or relating to sources 
within Idaho when such income is attributable to or resulting from: 
(i) Any business, trade, profession or occupation 
conducted or carried on in this state, including the distributive 
share of partnership income and deductions, and the pro rata share 
of S corporation income and deductions; 
(ii) The ownership or disposition of any interest in real or 
tangible personal property located in this state; 
(iii)The ownership or disposition of any interest in 
intangible personal property only to the extent that such property is 
employed in a business, trade, profession or occupation conducted 
or carried on in this state. Provided however, that interest income 
from an installment sale of real or tangible personal property shall 
constitute income from sources within this state to the extent that 
the property sold was located within this state. Provided further, 
that interest income received by a partner or shareholder of a 
partnership or S corporation from such partnership or S 
corporation shall constitute income from sources withm this state 
to the extent that the partnership or S corporation is transacting 
business within this state; 
The representative for the petitioners contends that the income should be deemed to be 
the separate property of each of the spouses according to which one was named as the owner of 
the account or other instrument giving rise to the income. He contends that since they had lived 
separate and apart and had not commingled their income for several years that should be 
sufficient to justify keeping the income separate. He contends that most of Internal Revenue 
Code 5 66(a) has been complied with and, therefore, in the interest of justice, the Commission 
should consider the petitioners to have fully complied with this provision. As stated above, the 
AMENDED DECISION - 4 
jgljdl28176 
representative cited no authority to support this position. 
In reviewing the computations, both of the original filings by the petitioners and those 
done by the auditor, the Commission finds some irregularities not addressed by the petitioners. 
In attributing certain interest income £tom financial institutions, the petitioners originally 
reported some of this as being attributable solely to Idaho. The attribution of this income was 
not changed by the auditor. The income as community property should be attributed equally to 
each spouse and to the domicile of each of the petitioners. The Commission finds that this 
adjustment needs to be made. 
WHEREFORE, the Notice of Deficiency Determination dated April 2, 2007, is hereby 
MODIFIED and, as so modified, is APPROVED, AFFIRMED, and MADE FINAL. 
IT IS ORDERED and THIS DOES ORDER that the petitioners pay the following tax and 
interest (calculated to March 3 1,2008): 
YEAR TAX INTEREST TOTAL 
2003 $17,081 $4,274 $21,355 
2004 1 1,764 2,238 14,002 
TOTAL DUE $35.357 
DEMAND for immediate payment of the foregoing amount is hereby made and given. 
An explanation of the petitioners' right to appeal this decision is enclosed with this decision. 
fd 
DATEDthis 3 dayof ,2008. v 
IDAHO STATE TAX COMMISSION 
COMMISSIONER / 
AMENDED DECISION - 5 
jg/jd/20176 
CERTIFICATE OF SERVICE 
d 
I hereby certify that on this day of ,2008, a copy 
of the within and foregoing DECISION was served by sending theUsame by United States mail, 
postage prepaid, in an envelope addressed to: 
DAVID PARKER Receipt No. 7007  2560 0003 3508 5654 
2505 ANTHEM VELAGE DR E 
HENDERSON NV 89052-5505 
KATHY PARKER ReceiptNo, 7007  2560 0003  3508 5663 
21 1 E HIGHLAND VIEW DR 
BOISE ID 83702-1643 
BRADY W WILSON CPA 
1602 W F'RANKLIN ST 
BOISE ID 83702 
AMENDED DECISION - 6 
jglirl!20176 
LAWRENCE G. ALLEN 
DEPUTY ATTORNEY GENERAL 
STATE OF IDAHO 
P.O. BOX 36 
BOISE. IDAHO 83722-0410 
FACSIMILE: (208) 334-7844 
[ISB NO. 61371 
J. DAVID NAVARRO, Clerk 
By BRAND1 BURGESS 
DEPUTY 
ORIGINAL 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID & KATHY PARKER, 
1 





) STIPULATED FACTS 
f 
j 
IDAHO STATE TAX COMMISSION, ex rel.,) 
State of Idaho, ) 
) 
Defendant 
Pursuant to the Idaho Rules of Civil Procedure, the parties stipulate to the facts contained 
in this .document and agree that all stipulated facts shall be deemed conclusive. The parties 
further agree that all stipulated original exhibits shall be considered authentic and all stipulated 
copies shall be considered duplicates of the original as defined in Idaho R. Evid. Sec.1001(4). 
Objections regarding relevancy may be made with respect to all or any part of this stipulation at 
or before the time of trial, but all other evidentiary objections are waived unless specifically 
reserved in this stipulation. The parties specifically reserve the right to object on the grounds of 
relevancy or materiality with respect to all or any part of this stipulation concerning motions . . 
STIPULATED FACTS - 1 
made at or before the time of trial and reserve the right to raise any applicable defense 
concerning issues raised by either party. 
The parties also reserve the right to augment these facts with affidavits or testimony from 
witnesses for the purposes of s~unmary judgment or trial. The parties recognize that if additional 
issues of'fact arise during the course of the summary judgment proceedings, the court may need 
to resolve the facts in a bench trial. 
The parties therefore stipulate and agree to the following: 
1. This is an individual income tax case involving the taxable years 2003 and 2004 (the 
taxablc years). 
2. Plaintiffs, David and Kathy Parker, were married at all times during the taxable years in 
question. 
3. Ms. Parker was domiciled in Idaho during the taxable years. 
4. Mr. Parker was domiciled in Nevada during the taxable years. 
5. The Parkers had been separated and living apart for several years before the taxable 
years. 
6. Mr. Parker had been domiciled in Nevada for several years before the taxable years. 
7. The Parkers filed income tax relums under the "married filing joinl" status with both the 
Internal Revenue Service and the Idaho State Tax Commission for the taxable years. 
8. Nevada does not impose an individual income tax, so the Parkers did not file a tax return 
with the state of Nevada for the taxable years. 
9. On their Idaho returns, the Parkers reported only income earned by Ms. Parkcr whilc she 
was domiciled m Idaho. 
10. The Parkers did not report on their Idaho tax retums any of the income earned by 
Mr. Parker while he was domiciled in Nevada. 
11. During the taxable years Idaho was a community property state. 
12. Nevada also was a community property state during the taxable years. 
13. The Audit Division of the Idaho State Tax Commission audited the returns the Parkers 
filed with the Cornmission for the taxable years. 
14. The Audit Division determined that one-half of thc income earned by Mr. Parker while 
he was domiciled in Nevada was subject to Idaho income tax because under the community 
property laws of Idaho, Ms. Parker was entitled to one-half of the Nevada income. 
15. The adjustment made by the Tax Commission's Audit Division resulted in a deficiency, 
and the Tax Commission subsequently iss~ied a Notice of Deficiency Determination to the Parkers 
on April 2,2007. 
16. The Tax Commission did not find that the Parkers acted fraudulently when filing their 
returns and as a result the Tax Commission did not impose a fraud penalty. 
17. Attached hereto as Joint Exhibit 1-A is a true and conect copy of the Notice of 
Deficiency Determination the Tax Commission issued to the Parkers. 
18. On May 3, 2007, the Plaintiffs' accountant filed with the Tax Commission a written 
Petition fsr Redetermination, asking the Tax Commission for a hearing. 
19. Attached hereto as Joint Exhibit 2-B is a true and correct copy of the Petition for 
Redetermination submitted to the Tax Commission by the Plaintiffs' accountant. 
20. The Tax Commission held the hearing as requested on July 18,2007. 
21. On September 8,2007, the Tax Commission issued a Decision. 
STIPULATED FACTS - 3 
22. The Tax Commission subsequently identified a clerical error in its decision and on 
January 3, 2008, the Tax Commission issued a1 Amended Decision. The Amended Decision 
became the Tax Commission's final decision in this matter. 
23. Attached hereto as Joint Exhibit 3-C is a true and correct copy of the Tax Commission's 
Amended Decisioil in this matter. 
24. The Tax Commission's Amended Decision upheld the Audit Division's adjustments to 
the income reported to the state of Idaho by the Parkers. Specifically, one-half of the income earned 
by Mr. Parker while he was domiciled inNevada was considered to be subject to Idaho income tax. 
25. The Parkers timely appealed the Tax Commission's final decision when it filed a 
Complaint with this Court and deposited with the Tax Commission the security deposit required by 
Idaho code 8 63-3049. 
26. The sole issue to be resolved in this case is whether the Tax Commission erred when it 
determined that one-half of the income earned by Mr. Parker while he was domiciled in Nevada is 
subiect Lo Idaho income tax. . 
Imperial Plaza 
200 N. 31d, Suite 8 
Boise, ID 83702 
Tel. (208) 342-2444 
Fax: (208) 245-2144 
Deputy A W + ~  
State of Idaho - 
Idaho State Tax Commission 
P.O. Box 36 
Boise, Idaho 83722 
Tel. (208) 334-7530 
Fax (208) 334-7844 
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JOINT EXHIBIT 1 -A 
NOTICE OF DEFICIENCY DETERMINATION 
JOINT EXHUBIT l-A 
O O O W  
DAVID & KATHY PARKER 
21 1 E HIGHLAND VIEW DR 
BOISE ID 83702-1643 
I Y H O  STATE TAX COMMISSION 
800 Park Blvd Plaza IV 
PO Box 36 
Boise ID 83722 
NOTICE OF DEFICIENCY DETERMINATION 
Date: PRIL 02 
Ident. ho.: 0019t5i$98~/ 001954842 
The ldaho state Tax Commission has determined that you owe ldaho income tax plus interest and penalty 
In the following amounts: 
REPORTING REFUND REFUND TAX DUE PENALTY INTEREST TOTAL 
PERIODS CLAIMED ALLOWED 
Total Due $35,507 
The computations and the reasons for this determination are attached. 
If you do not agree with this determination, you have sixty three (63) days from the date of this notice or 
;, until JUNE 04,2007 to file a written petition for redetermination. Your protest must be sent to the ldaho . .. ; State Tax Commission at the address shown above. You must state the specific factual and legal reasons 
you believe this determination is in error. 
If no protest is filed with the State Tax Commission within the 63 day period described above, this 
determination becomes final. You will have no further right to appeal. The total tax, penalty, and interest 
owed will become a due and payable tax assessment. If the assessment is not paid, interest will continue 
to be added to the amount due. In addition, collection actions will be taken according to law. 
An explanation of ydur right to appeal this determination is enclosed with this notice. 
STATE TAX COMMISSION 
Certified Mail No. 7005 2570 0000 5058 8550 
CC: DAVID PARKER 
Greg ~Gsmann 
Principal Tax Auditor 
! 
Account ID: 001975820 Spouse Acct. ID: 001954842 Status: MJ 
IDAHO STATE TAX COMMISSION 
INCOME TAX AUDIT BUREAU 
FTI = No INDIVIDUAL INCOME TAX AUDIT CHANGES 10-042-97 
Em p lo y ee Rea Code Result Code Name Control (For State Use Only) 
Name DAVID & KATHY PARKER 
gbusmann 
Address 21 1 E HIGHLAND VIEW DR 
City, State, Zip BOISE ID 83702-1643 
PARK P9 
TAX YEAR(S) * 
BATCH / REPORT 
1. IDAHO TAXABLE INCOME 
per return or as previously adjusted 
2. Adjustments 





4. Corrected Income Tax Liability 
5. Income Tax Liability, before credits 
per return or as previously adjusted 
6. Grocery Credit 
7. 
31 











9. ADDITIONAL TAX or (REFUND) 
10. SaleslUse Tax 
11. Permanent Building Fund Tax 
12. Idaho Withholding 
13. 
14. NET ADDITIONAL TAX (REFUND) 
15. Penalties 
16. interest to 611 512007 
17. TOTAL DEFICIENCY OR (REFUND) 










IDAHO STATE TAX COMMISSION 
' AUDIT DIVISION 
Name of Taxpayer(s) 





Explanation of Items 
IDAHO INCOME 
Both ldaho and Nevada are community property states. In general, all income 
earned is considered to be community income. 
In Idaho, the earnings of a spouse are presumed to be community property, ldaho Code 
Section 32-906(1). Martsch v. Martsch, 103 ldaho 142,645 P.2d 882 (1982). This 
is true even if the husband and wife are separated and living apart. Suter v. Suter, 97 
ldaho 461,546 P.2d 1169 (1976). Thus, under ldaho law only death or a legal 
divorce will disband this community. 
However, if the elements of Internal Revenue Code Section 66(a) are met then the 
income is considered separate. 
Internal ~evenue Code Section 66(a) provides in relevant part: 
(a) Treatment of community income where spouses live apart. If 
(1) 2 individuals are married to each other at any time during a calendar year 
(2) such individuals -- 
(A) live apart at all times during the calendar year, and 
(B) do not file a joint return with each other for a taxable year beginning or 
ending in the calendar year. 
(3) one or both of such individuals have earned income for the calendar year 
which is community income; and 
(4) no portion of such earned income is transferred (directly or indirectiy) 
between such individuals before the close to the calendar year, 
then ... any community income of such individuals ... shall be treated in accordance 
with the rules provided by section 879(a). 
All the income in this case is considered to be community property. The elements of 
Internal Revenue Code Section 66(a) have not been met because a joint return has 
been filed for 2003 and 2004. Therefore, the income reported to ldaho has been 
adjusted as shown in the attached schedules. 
DAVID & KATHY PARKER 
Summary or" ~djustments 
2. 





3 Adjusted lncome Corrected 
4 a. Itemized Deductions 
b. State lncome Taxes 
c. Net Itemized Deductions 
d. Standard Deduction 
e. Larger of ltemized Deductions or 
Standard Deduction 
f. Personal Exemptions 
g. Net Standard & Personal Deductions 
5. ldaho Adjusted lncome 
6. Total Adjusted lncome 
7. Divide Line 5 by Line 6 
equals: ldaho Percentage 
8. Multiply Line 49 by Line 7 equals: 
ldaho Percentage of Personal Deductions 
9. Line 5 less Line 8 equals: 
Net ldaho Taxable lncome 
10. Taxable 1ncome.per Return 
11. Line 9 less Line 10 equals: Adjustment 
carried to Page I line 2a. 
Total Idaho Total Idaho 
DAVID & KATHY PARKER 
SPLIT DOMICILE INCOME 
12/31/03 
Community 
Federal David's Kathy's Joint ldaho Source lncome Total taxable 





Cedar Rapids RF Joint Venture 
Westem Land f4 Development LLC 
Parker-Bangerter U C  
Wells Fargo 
Wells Fargo 






Schedule C-Real Estate Sales 





Gain from 4797 
Total Capital GainILoss 
Other gaindlosses 
Rental real estatelflow-through entities 
Boise Rentals 
River Street Ink 
Grand Forks 
Meridian 50 
Rapid City RF Joint .Venture 
Cedar Rapids RF Joint Venture 
Westem Land & Devei LLC 
RCMP Investments LLC 
Insect Aside LLC 




Total Adjusted idaho income 
Total Adjusted idaho Income reported 
Adjustment 
DAVID & KATHY PARKER 
SPLIT DOMICILE INCOME 
12/31/04 
Community 
Federal David's Kathy's Joint Idaho Source lncome Total taxable 
Description Amount Income income Income Income Split In Idaho 
Wages 335,722 335,722 167,861 167,661 
Interest 
Meridian 50 441 441 441 
Westem Land &Development LLC 1.732 1,732 1,732 
Parker-Bangerter LLC 201 201 201 
Wells Fargo 4,977 4,977 4,977 
Hopkins Loan Services 24,070 24,070 24,070 
Hopklns Loan Services 5,580 5.580 5,560 
nevade State Bank 48 48 24 24 
Schedule GReal Estate Sales 190.659 190,659 190,659 190,659 
Capital ~ainsllosses 
Short Term 
Rarco Options (3,752) 
Long Term 
From Fiow through 303,059 
Total Capital GainlLoss 299,307 (3,752) 303,059 (1,876) 301,183 
Other gainsllosses , 
Rental real estatalflow-through entities 
Boise Rentals (2,088) (2,088) (2,088) 
River Street Ink 2,4U 2,484 2,484 
Grand Forks 12,177 12,177 6,089 6,069 
Meridian 50 (405) (405) 
Rapid City RF Joint Venture 
(405) 
(1,575) (1,575) (788) 
Cedar Rapids RF Joint Venture 
(788) 
(14,249) (14,249) (7,125) (7,125) 
Westem Land & Devel LLC (2.079) (2,079) 12,079) (2,079) 
RCMP Investments LLC 10,732 10,732 10,732 10.732 
insect Aside LLC (7) (7) (4) (4) 
KPGMJC investments LLC (4.252) (4.252) (4.2521 14.252) 
~arker-~angerter LLC (12;934i (i2;934j (i2;934j (i2:934j 
Total income 686,359 
Deductions (41,203) 
Idaho Adjusted Gross Income 645.156 
ldaho Subtractions 
Total Adiusted lncome 
Total ~djusted lncome reported 
Adjustment 
IDAHO bTATE TAX COMMISSION 
AUDIT DIVISION 
ame ot Taxpayer(s) I Account ID: 
& KATHY PARKER I 001975820 1 001 954842 
kST C O M P ~ T I O N  - As required by Idaho Code, Section 63-3045(6), as follows: 
Interest is charged at the.following annual rates: 
711181 - 22131193 -- 12% 111194 - 12131194 -- 7% 111195 - 12131195 -- 9% 111196 - 12131196 -- 8% 
111197 - 12131197 -- 9% 111198 - 12131198 -- 8% 111199 - 12/31/99 -- 7% 111100 - 12131100 -- 8% 
111101 - 12131101 -- 8% Ill102 - 12131102 -- 7% 1/1/03 - I2131103 -- 5% Ill104 - 12131104 - 6% 
111106 - 12131105 -- 6% 111106 - 12131/06 -- 6% 111107 - 12131107 .- 7% 
Tax Year Ended 
INTEREST 
FROM TO 
Due Date 1 213 1 196 
01/01/97 12/31/97 
01/01/98 12/31/98 
01/01/99 1 213 1 199 
01/01/00 12/31/00 
01/01/01 12/31/01 
01/01102 12/31 102 
01/01/03 1 213 1/03 
01/01/04 1 213 1 104 
01/01/05 12/31/05 
01/01/06 12/31/06 
01/01/07 0611 5/07 
TOTAL INTEREST 
Interest shown is through 6/15/2007. Interest will continue to accrue at a rate of $5.82 per day until 
paid. If the amount due is paid prior to that date, the same amount per day should be deducted from 
your payment 
If the due date of the return is after January 1, 1995 the interest is'calculated from the due date of the 
return instead of the 'FROM' date listed above. 
JOINT EXHIBIT 2-B 
LETTER DATED MAY 3,2007 
JOINT EXHIBIT 2-B 
ooo22 M 
WILSON, HARRIS & COMPANY 
CERTIFIED PUBLIC ACCOUNTANTS 
1602 W. Franklin Street 
Boise, Idaho 83702 
Telephone: (208) 344-1355 
Members, Join H. Harris, C.P.A. 
Idaho Society of Certified Public Accountants Brady W. Wilson, C.P.A. 
American InstiNte of Certified Public Accountants James P. Warr, C.P.A. 
May 3, 2007 
Idaho State Tax Comnission TAX COMMISSION 
P.O. Box 36 
Boise, ID 83722 MAY 0 7 2007 
Gear state Tax Ccsrmission: CLERK A8 
In reply t o  your attached "Notice of Deficiency Determination" dated 
A p r i l  2, 2007, we  would l ike to offer the follcwing information and explana- 
tion. W e  wholeheartedly disagree with the proposed deficiency. Please 
not i fy  us of a date and t ime i n  which we my meet for an informal. hearing 
with a tax ccacmissioner or other authorized representative of the Tax Canfission. 
Tke iwo spuses in this case have been separated, and lived apart f o r  
the l a s t  several years. David owns a how=, and lives i n  Nevada. Kathy 
owns a h, and lives in Idaho. 'They are now legally divarced (2006). 
The only thing they shared during the las t  several years has been a joint 
tax return. However, their mnies and earnings have been cmpletely separate. 
I R S  66(a), as cited i n  the auditor's report, is written as a sa fe .  
harbor. I f  you meet al l  of the conditions, then your i n a n e  is mgues- 
tionably treated as separate. I f  you do not m e t  one or mre of the 
conditions, then each case is based on its facts and circunstances. 
The only i t e m  in IRC 66 (a) the Parkers' do not met is they f i led a joint 
tax return. 
On the other hand, sane of the item? in  their favor are very strong: 
(1) the Parkers did not l ive across the street  from one another, they lived 
i n  cppletely different states, (2) they have Lived apart not for just one 
year, but for  several years, (3) they are now divorced, (4) and they each 
earn substanti& i n m s ,  so neither has ever been dependent upon t . 2 ~  other. 
In  sumdry, the f i r s t  rule of taxation, is the law mt be interpreted . ! . 
fa i r ly  and equitably. Sirply put, there is absolutely no fairness in Idaho 1 1  
trying t o ' t ax  aavidts Nevada  incom. i :  , , 
Respectfully, . , i i ! !  : 
.=-+&.frd &+ ~;$;;,y : 
.-4 
Brady W. Iq~lson, B A  * / q d  ' 
WILSON, HARRIS & CO. ,at 
/;, r . Certified Public Accountants c 5 ! I  
o" . ; 5p . > . 
, , . , 
JOINT EXHIBIT 3 -C 
AMENDED DECISION 
JOINT EXHIBIT 3-C 
OOOW 0 
BEFORE TLlE TAX COMMISSION OF 'EKE STAY33 OF IDAHO 
In the Matter of the Protest of 1 
1 DOCBT NO. 20176 
DAVlD & KATHY PARKER, ) 
) -ED DECISION 
Petitioners. 1 
David and Kathy Parker betitionem) protest the Notice of Deficiency Determination issued 
by the auditor for the Idaho State Tax Commission (Commission) dated April 2, 2007, asserting 
additional liability for Idaho income tax and interest in the total amounts of $20,838 and $14,669 for 
2003 and 2004, respectively. 
The petitioners were manied at all times relevant to this docket. Also during all such times, 
David Parker was domiciled in Nevada, and Kathy Parker was domiciled in Idaho. They filed joint 
income tax returns for both years with both the Internal Revenue Service and the Commission. 
In the income tax retums filed with the Commission, M attempt was made to comply with 
either the Idaho or the Nevada community property laws. The auditor adjusted the portion of the 
petitioners' income that was deemed to be included in Idaho taxable income and adjusted the 
petitioners' liability accordingly. The general scheme of the attribution of the income involves 
deeming half of all of the income to be taxable by Idaho pursuant to the relevant community 
property laws. In addition to this, all of the income from a source in Idaho not previously included 
is included in this amount. 
The representative for the petitioners contends that the auditor has not properly computed 
the liability for the petitioners. He has indicated that the computation does not produce a fair result. 
He further argues that the petitioners complied with most of the criteria for the application of 
Internal Revenue Code $ 66(a) which would preclude the application of the state community 
L 
AMENDED DECISION - 1 
jgljd120176 
property laws. Although he accounted for the income of the petitioners as if it were separate 
property, he has not contended thatany of the property or income of the petitioners was separate 
property. He cited no authority to support his position. 
Internal Revenue Code 8 66(a) stated, in part, the following: 
Treatment of community income. 
(a) Treatment of community income where spouses live apart. 
Lf- 
(1) . 2 individuals are manied to each other at any time during a 
calendar year; 
(2) such individuals- 
(A) live apart at all times during the calendar year,'and 
(B) do not Ne a joint return under section 6013 with each other for a 
taxable year beginning or ending in the calendar year; 
(3) one or both of such individuals have earned income for the 
calendar year which is community income; and 
(4) no portion of such earned income is transferred (directly or 
indirectly) between such individuals before the close of the calendar 
yea, then, for purposes of this title, any community income of such 
individuals for the calendar year shall be treated in accordance with 
the rules provided by section 879(a). 
Ifthe petitioners had qualified for treatment pursuant to Internal Revenue Code 5 66(a), their 
"earned income" would be treated as though it had notbeen community property. All other income 
would be addmsed pursuant to the applicable state community properly laws. IRC $879 (a)(3) and 
It appears that the petitioners concede that they have not met all of the criteria to qualify for 
treatment puriuant to Internal Revenue Code 5 66(a) which would preclude the application of the 
relevant community property laws. Speczcally, they clearly filed joint returns for the years in 
question. Therefore, the Commission finds that the community property laws do apply to the 
computation of the petitioners' Idaho taxable income. 
AMENDED DECISION - 2 
ie/id/20176 
Idaho Code 32-906 states, in part: 
COMMUNITY PROPERTY -- Income &om separate and 
community property -- conveyance between spouses. (1) All other 
property acquired after marriage by either husband or wife is 
community property. The income, including the rents, issues and 
. profits, of all property, separate or community, is community 
property unless the conveyance by which it is acquired provides or 
both spouses, by written agreement specifically so providing, declare 
that all or specifically designated property and the income, including 
the rents, issues and profits, from all or the specifically designated 
property shsU be the separate property of one of the spouses or the 
income, including the rents, issues and profits, from all or 
specifically designated separate property be the separate property of 
the spouse to whom the property belongs. Such property shall be 
subject to the management of the spouse owning the property and 
shall not be liable for the debts of the other member of the 
community. 
Similarly, Nevada Revised Statutes 5 123.220 states, in part: 
Community property defined. All property, other than that stated in 
NRS 123.130 [relating to separate property], acquired after 
'marriage by either husband or wife, or both, is community property 
unless otherwise provided by: 
1. An agreement in writing between the spouses, which is 
effective only as between them. 
2. A decree of separate maintenance issued by a court of 
competent jurisdiction. 
3. NRS 123.190. [relating to gifts pursuant to a written 
authorization] 
4. A decree issued or agreement in writing entered pursuant to 
NRS 123.259. 
There is no indication of any writing between the spouses which would preclude the 
general rules of the communityproperty laws of the two states from governing the ownership of 
the income in question. There also is no indication that any of the income-producing property is 
other than community property. Therefore, the Commission cpncludes that the community 
property laws should govern the ownership of the income in question. Accordingly, the 
AMENDED DECISION. - 3 
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Commission finds that the auditor's inclusion of one-half of all of the indome of the community 
is proper. 
In addition, the auditor also included in the computation of Idaho taxable income the 
income from Idaho sources not already included as being in the half of the community income 
attributed to Mrs. Parker. Idaho Code Ej 63-3026A stated in park 
(3) For the purposes of subsections (1) and (2) of this section: 
(a) Income shall be considered derived fkom or relating to sources 
within Idaho when such income is attributable to or resulting fkom: 
(i) Any business, trade, profession or occupation 
conducted or carried on in this state, including the distributive 
share of partnership income and deductions, and the pro rata share 
of S corporation income and deductions; 
(ii) The ownership or disposition of any interest in real or 
tangible personal property located in this state; 
@)The ownership or disposition of any interest in 
intangible personal property only to the extent that such property is 
employed in a business, trade, profession or occupation conducted 
or carried on in this state. Provided however, that interest income 
from an installment sale of real or tangible personal property shall 
constitute income from sources within this state to the extent that 
the property sold was located within this state. Provided further, 
tbat interest income received by a partner or shareholder of a 
partnership or S corporation from such partnership or S 
corporation shall constitute income from sources within this state 
to the extent that the partnership or S corporation is transacting 
business within this state; 
The representative for the petitioners contends that the income should be deemed to be 
the separate property of each of the spouses according to which one was named as the owner of 
the account or other instrument giving rise to the income. He contends that since they had lived 
separate and apart and had not commingled their income for several years that should be 
sufficient to justify keeping the income separate. He contends that most of Internal Revenue 
Code 8 66(a) has been complied with and, therefore, in the interest of justice, the Commission 
should consider the petitioners to have fully complied with this provision. As stated above, the 
,representative cited no authority to support this position. 
In re~ewing  the computations, both of the original filings by the petitioners and those 
done by the auditor, the Commission finds some irregularities not addressed by the petitioners. 
In attributing certain interest income &om financial institutions, the petitioners originally 
reported some of this as being attributable solely to Idaho. The attribution of this income was 
not changed by the auditor. The income as community property should be attributed equally to 
each spouse and to the domicile of each of the petitioners. The Commission finds that this 
adjustment needs to be made. 
WHEREFORE, the Notice of Deficiency Determination dated April 2, 2007, is hereby 
MODIFIED and, as so modified, is APPROVED, AFFIRMED, and MADE FINAL. 
IT IS ORDERED and THIS DOES ORDER that the petitioners pay the following tax and 
interest (calculated to March 3 1,2008): 
yEAR 2h.x. INTEREST TOTAL 
2003 $17,081 $4,274 $21,355 
2004 1 1,764 2,238 14.002 
TOTAL DUE 
DEMAND for immediate payment of the foregoing amount is hereby made and piven. 
An explanation of the petitioners' right to appeal this decision is enclosed with this decision. 
fd 
DATED this 3 dayof Q w h l ~  2008. 
IDAHO STA'I3 TAX COMMGSSION 
CERTIFICATE OF SERVICE 
d 
I hereby certify that on this day of ,2008, a copy 
of the within and foregoing DECISION was served by United States mail, 
postage prepaid, in an envelope addressed to: 
DAWDPARKlB ReceiptNo. 7007 2560 LlllLlL 350% 565'1 




BOISE ID 83702-1643 
BRADY W WILSON CPA 
1602 W FRANKHN ST 
BOISE ID 83702 
&MENDED DECISION - 6 
: - , :Ann,- ,<  
LAWRENCE G. SIRHALL, JR. 
Imperial Plaza 
200 N. 3rd, Suite 8 
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A.M FIL~,.Y '.~li?- 
JUL 8 1 2088 
J. DAVID NAVARRO, Clerk 
By A'iOONE 
DEPUW 
Attorney for Appellants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




VS- ) MOTION FOR SUMMARY 
) JUDGMENT 
IDAHO STATE TAX COMMISSION, ) 
ex rel., State of Idaho, ) 
) Case No. CVOC 0803560 
Respondent. ) 
\ 
COMES NOW, The Appellants, David and Kathy Parker, by and 
through their attorney of record, Lawrence G. Sirhall, Jr., and, 
pursuant to Rule 56(c) of the Idaho Rules of Civil Procedure, 
moves this Court for Summary Judgment in their favor requiring 
the Respondent to recalculate Appellants' Idaho income tax 
without the inclusion of David Parker's income. 
This Motion is based upon the fact that there are no genuine 
issues of fact and Appellants are entitled to said Summary 
Judgment as a matter of law. 
This Motion is further based upon the record and pleadings 
MOTION FOR SUMMARY JUDGMENT-1 
in this case, together with the Stipulation of Facts filed by the 
parties, Mr. Parker's Affidavit and the supporting Brief filed 
herewith. 
1 July 2008. 
LA~~RENCE G. SIRHALL, JR. 
Attorney for Appellants 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on this lSt day of July 2008, I caused 
to be served a true and correct copy of the foregoing to the 
following in the manner described below 
Lawrence Allen - U.S. Mail 
Deputy Attorney General - Facsimile 
800 Park Blvd. 
Plaza IV 
Boise, Idaho 83702 
- Overnight Mail 
Hand Delivery - 
MOTION FOR SUMMARY JUDGMENT-2 
LAWRENCE G. SIRHALL, JR. 
Imperial Plaza 
200 N. 3rd, Suite 8 
Boise, Idaho 83702 
(208) 342-2444 
ISB #3272 
NO. i . . l m  
A.M F'L?.~ 9 ' 7 7 
JUL 0 1 2008 
J. DAVID NAVARRO, Clerk 
BY ATOONE 
DEPUTY 
Attorney for Appellants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




VS- ) AFFIDAVIT IN SUPPORT 
) OF MOTION FOR SUMMARY 
IDAHO STATE TAX COMMISSION, ) JUDGMENT 
ex rel., State of Idaho, ) 
) Case No. CVOC 0803560 
Respondent. 
\ 
STATE OF CALIFORNIA ) 
) ss. 
County of Orange ) 
DAVID PARKER, being sworn, says: 
1. That Affiant is one of the Appellant's in this case and 
has personal knowledge of the facts attested to herein. 
2) I separated from Kathy Parker in November 2000 and we 
obtained our Divorce on 1 August 2006. I moved to Nevada in 
November 2000 and have physically resided there ever since. Since 
I moved to Nevada, I have never received any financial assistance 
or benefit in any shape or form, either direct or indirect, from 
Kathy Parker or from her Idaho income. 
AFFIDAVIT OF DAVID PARKER-1 
3 )  My income has been sufficient to meet my own financial 
obligations without any assistance whatsoever from Kathy Parker. 
4 )  I have timely fiied all federal income tax returns. 
5 )  From 2000 forward, through the date of our divorce, no 
assets were transferred between Affiant and Kathy Parker with any 
intent to defraud anyone or as part of any fraudulent scheme by 
Affiant and Kathy Parker. 
5 )  I am familiar with the term idaho-source income based 
upon my conversations with my accountant and tax-attorney. During 
the years at issue in this litigation, I have not received any 
Idaho-soursed income in any fashion, either in the form of wages, 
dividerids or from the sale cf property. J do noz have any state 
income t ax  filing requirements because Nevada does not have a 
state income tax. 
FUXFHER SaYETH YOUR AFFIANT EOT. 
SIIESZRIBED and SWORN TO before me this day of June 2069.  - 
NOTARY PUBSIC FOR CALIFDRNIA 
RESIDIK AT: o rd 
MY COWISBION KXPIRES: ?+ \L-Zol.  
AFFIDAVIT OF DAVID PARKE3-2 
State of Califomla County of 
orctk#c 
Sukdbed and sworn to (or afflnned) 
Before me on this 213 day of &2&20& by 
D a d ; &  f'q v (< er . 
or proved to me on 
w r y  evidence to be W 
peIM)n(Hwho appeared before me. 
nnn2r; 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on this 1st day of July 2008, I caused 
to be served' a true and correct copy of the foregoing to the 
following in the manner described below 
Lawrence Allen - U.S. Mail 
Deputy Attorney General - Facsimile 
800 Park Blvd. 
Plaza IV 
Boise, Idaho 83702 
AFFIDAVIT OF DAVID PARKER-3 
Overnight Mail 
-;/ Hand Delivery 
LAWRENCE G. ALLEN 
DEPUTY ATTORNEY GENERAL 
STATE OF IDAHO 
P.O. BOX 36 
BOISE, IDAIIO 83722-0410 J. DAVID NAVARRO, Clerk 
TELEPHONE: (208) 334-7530 BY J. RANDALL DEPUTY 
FACSIMILE: (208) 334-7844 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID & KATHY PARKER, 
) 
) CASE NO.: CV-OC-0803560 
Plaintiffs, 
) 
1 AFFIDAVIT OF JIM GUNTER 
-VS- 




IDAHO STATE TAX COMMISSION, ex rel.,) 
State of Idaho, 1 
Defendant. 
) 
State of Idaho ) 
S.S. 
County of Ada ) 
Jim Gunter, being first duly sworn, upon oath deposes and says: 
1. I am over the age of 21, and I have personal knowledge of the matters set forth 
below. If called as a witness, I could and would competently testify as to the matters set forth 
below. 
BACKGROUND 
2. 1 an1 a Tax Policy Specialist enlployed by the Idaho State Tax Commission (Tax 
Commission) in the above-entitled action. 
/& SlJMMARY KJDGMENT AFFIDAVK OF JIM GUNTER - 1 
3. I started working for the Tax Commission in February of 1980 as a Senior Tax 
Auditor. 
4. 1 became a Tax Policy Specialist in August of 1983 and have continued in that 
position with the Tax Commission to the present date. 
5 .  As a Tax Policy Specialist, Petitions for Redeterminations are assigned to me. A 
Petition for Redetermination is a written protest filed by a taxpayer who wishes to contest a tax 
deficiency proposed by the Tax Commission's audit staff. A taxpayer essentially asks the Tax 
Co~mnission to "redetermine" the proposed deficieilcy. 
6 .  The goal of a redetermination is to determine the correct Idaho tax liability of the 
individual or business that has been audited. 
7. A redetermination is conducted by: (a) reviewing the written information 
submitted by the taxpayer both before and after the audit; (b) reviewing federal tax information, 
including federal audit information, supplied by the Internal Revenue Service; (c) discussing 
factual circumstances with the taxpayer; (d) reviewing and applying the provisions of the Idaho 
Income Tax Act, the Idaho Administrative Rules, the Internal Revenue Code, federal treasury 
regulatioils, the Multistate Tax Commission Special Industry Regulations, and a variety of 
statutes and legal rulings to determine the Idaho tax liability of the taxpayer; (e) discussing the 
initial tax liability determination with the taxpayer in an informal conference; and (0 making 
adjustments to the tax liability following the informal conference as may be necessary. 
8. As the Tax Policy Specialist assigned to this case, I conducted the infollnal 
conference and communicated with the appointed representative of David and Kathy Parker 
(their accountant) concerning their request for a redetermination of the deficiency proposed by 
the audit staff. During the course of the redetermination, I reviewed the audit file and a variety 
STJMMARY ,lUDGMENT AEFlTlAVlT OF JIM GUNTER - 2 
of the types of information discussed above, including relevant case holdings and statutes 
addressing the community property nature of a married couple's income. I also reviewed the 
documents produced by the parties during the Summary Judgment proceedings, including the 
Affidavit of David Parker in Support of Motion for Summary Judgment 
STATEMENTS 
9. Contrary to what David Parker asserts in his affidavit, Mr. Parker would have had 
an Idaho income tax filing requirement for 2003 and 2004 if he had not filed a joint return with 
his spouse. 
10. All of the income earned by David and Kathy Parker during the taxable years 
2003 and 2004 appears to be community income. The Idaho Supreme Court has stated: 
It is true that a presumption exists that property acquired during marriage is 
community, Stanger v. Stanger, 98 Idaho 725, 571 P.2d 1126 (1977); Simplot v. 
Simnplot, 96 Idaho 239, 526 P.2d 844 (1974), and that the party asserting the 
separate nature of such property has the burden of so proving, Cook v. Cook, 102 
Idaho 651,637 P.2d 799 (1981). 
Eliasen v. Fitzgerald, 105 Idaho 234, 239, 668 P.2d 110, 115 (1983). It is not clear from the 
information in the file whether David and Kathy Parker had any separate property. The 
appellants have not asserted that there is separate income involved. I see no reason to presume 
that there is such. Therefore, I will proceed with the presumption that all of the property was 
community property and that all of the income involved was community income 
11. In discussing the nature of community property in Louisiana, the Court of Appeal 
of Louisiana stated: 
"There is nothing more fundamental in our law than the rule of property which 
declares that this community is a partnership in which the husband and wife own 
equal shares, their title thereto vesting at the very instant such property is 
acquired .... The restriction in the charter cannot affect the status of the stock 
purchased during the existence of the community or the nights the wife may assert 
thereunder. Such a restriction cannot negative the wife's present interest as a co- 
SUMMARY JLJDGMENT AFFIDAVIT OF JIM GUNTER - 3 
owner, and as a co-owner in community she is clearly entitled to be recognized as 
such and obtain the exclusive management and control of her vested interest." 
Mestaver v. Williams, 69 So.2d 1102, 1106 (1990). 
12. This basic principle is also reflected by the Idaho Supreme Court: 
Idaho is a community property state. See I.C. 5 32-901 et seq. Under Idaho law, 
absent an agreement to the contrary, coinmunity property includes all income 
earned by either spouse during the marriage. LC. 5 32-906. Furthermore, each 
spouse sl~ares an equal right of management and control over community property 
and an equal obligation for community debts. I.C. 5 32-912. Thus, it can be said 
that, during the existence of the marriage, the spouses' interests in the community 
property assets are equal. 
Yost v. Yost, 112 Idaho 677, 679,735 P. 2d 988,990 (1987). 
13. Following this line of reasoning, the spouse's interest is not an interest only at the 
end of the year or at the dissolution of the marriage. It is apresent interest. 
14. Accordingly, applying this principle to the facts of this case, at the instant that 
Kathy Parker had a right to the income, David Parker simultaneously also obtained an equal right 
to that income and vice versa. Therefore, from the standpoint of the Idaho Community property 
laws, half of Kathy Parker's (Idaho source ) earnings were attributed David Parker. 
15. According to Idaho Code 5 63-3030, David Parker (as a nonresident of Idaho) 
would have had to have at least $2,500 of Idaho source income to be required to file an  Idaho 
income tax return for either 2003 or 2004. 
16. Because David Parker had a one-half interest in the Idaho income earned by 
Kathy Parker during the years in question, David Parker had sufficient income to require him to 
file an Idaho income tax return for the taxable years 2003 and 2004. 
17. Additionally, even if David Parker and Kathy Parker filed separate returns, it 
appears that David Parker would have been required to file an Idaho income tax return. 
SUMMARY JTJDGMENT AFFTDAVIT OF JIM GUNTER - 4 
18. As was discussed in the Tax Commission's Amended Decision, Internal Revenue 
Code 5 66(a) may, if the taxpayers meet all of the necessary criteria, preclude earned income, 
which would otherwise be treated as community income, from being treated as such for federal 
income tax purposes. Internal Revenue Code $ 66(a) stated, in part, the following: 
Treatment of community income. 
(a) Treatment of community income where spouses live apart. 
If- 
(1) 2 individuals are married to each other at any time during a calendar year; 
(2) such individuals- 
(A) live apart at all times during the calendar year, and 
(B) do not file a joint return under section 6013 with each other for a taxable 
year beginning or ending in the calendar year; 
(3) one or both of such individuals have earned income for the calendar year 
which is community income; and 
(4) no portion of such earned income is transferred (directly or indirectly) 
between such individuals before the close of the calendar year, then, for purposes 
of this title, any community income of such individuals for the calendar year shall 
be treated in accordance with the rules provided by section 879(a). 
19. David and Kathy Parker concede that they did not meet all of the criteria due to their 
filing of a joint income tax return. Therefore, this provision in the Internal Revenue Code does not 
provide relief from the Idaho community property laws for David and Kathy Parker 
20. In any event, if this provision would have provided relief, it would have done so for 
only the earned income. 
21. Even if David and Kathy Parker had met the criteria for the earned income to be 
treated as other than community property pursuant to Internal Revenue Code 5 66(a), that would not 
preclude the gross income from other sources, including the pass-through entities, from being 
attributed to David Parker. 
22. A partner's share of the gross income of the partnership is derived by multiplying 
the gross income of the partnership by the ownership interest of the partner. Internal Revenue 
Code 5 702(c) 
ST JMMARY JUDGMENT AFFIDAVIT QF JM GWTER - 5 
23. A shareholder's share of the gross income of an S corporation is derived (after the 
Subchapter S Revision Act of 1982) by multiplying the gross income of the corporation by the 
percentage ownership ofthe shareholder. Treasury Regulation 3 1.1366-l(c)(1). 
24. From my review of the schedules of income in the Tax Commission's file (See 
Stipulated Facts, Joint Exhibit l-A, Split Domicile Income for 2003 and for 2004), it appears that 
even the taxable income (not to be confused with the gross income) of Western Land and 
Developnlent LLC or KPGMJC Investments alone would have given David Parker an Idaho 
filing requirement for the taxable year 2003. Further, it appears that David Parker's 
proportionate share of the taxable income of RCMP Investments LLC would have given him an 
Idaho filing requirement for the taxable year 2004. 
?'- 
DATED this 17day of July, 2008. 
h A X  POLICY SPECIALIST 
IDAHO STATE TAX COMMISSION 
The foregoing AFFIDAVIT OF JIM GUNTER REGARDING SUMMARY JUDGMENT 
has been SUBSCRIBED AND SWORN TO before me by JIM GUNTER on this =day of 
July, 2008. 
RESDING AT -1 IDAHO 
MY COMMISSION EXPIRES: / 8 & 
- -  
SUMMARY JUDGMENT AFFIDAVIT OF JIM GIINTER - 6 
CERTIFICATE OF MAILING 
I hereby certify that on this ?g day of July 2008, I caused to be served a true copy 
of the foregoing AFFIDAVIT OF JIM GUNTER REGARDING SUMMARY JUDGMENT by the 
method indicated below, and addressed to each of the following: 
LAWRENCE G SIRHALL JR U.S. Mail, Postage Prepaid 
IMPERIAL PLAZA Hand Delivered 
200 N 3RD SUITE 8 Overnight Mail 
BOISE ID 83702 Telecopy (Fax) 
SUMMARY JIJDGMENT AFFTnAVIT OF JIM GWTER - 7 
NO. - FILED 
A.M \\t;3.~.- 
LAWRENCE G. SIRHALL, JR. 
Imperial Plaza 
200 N. 3rd, Suite 8 
Boise, Idaho 83702 
(208) 342-2444 
ISB #3272 
4. DAVID NAVARRO, Clerk 
By A. GARDEN 
DEPUTY 
Attorney for Appellants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




VS- ) MOTION TO STRIKE 
) PORTIONS OF MR. GUNTER'S 
IDAHO STATE TAX COMMISSION, ) AFFIDAVIT 
ex rel., State of Idaho, ) 
) Case No. CVOC 0803560 
Respondent. ) 
) 
COMES NOW, The Appellants, David and Kathy Parker, by and 
through their attorney of record, Lawrence G. Sirhall, Jr., and, 
pursuant to Rule 56(e) of the Idaho Rules of Civil Procedure, 
moves this Court for an Order striking certain Paragraphs of Mr. 
Jim Gunters Affidavit as follows: (1) Striking Paragraphs 9 
through 16, inclusive, because they state legal conclusions which 
conclusions are solely within the province of this Court; (2) 
Striking Paragraph 17 because it represents speculation without 
any factual foundation; (3) Striking Paragraphs 18 through 24, 
inclusive, because they state legal conclusions which conclusions 
MOTION TO STRIKE PORTIONS OF MR. GUNTER'S AFFIDAVIT-1 
are solely within the province of this Court; (4) Striking 
Paragraphs 22, 23 and 24 for the additional reason that they 
contain irrelevant information not germane to the issues before 
the Court; and, (5) Striking Paragraph 24 for the additional 
reason that it contains speculation for which there is no factual 
foundation. 
This Motion is based upon the record and pleadings in this 
case, together with the Reply Memorandum filed herewith. 
DATED; 1. Auaust 2008. 
A SkJ.&@ j. 
RHALL, JR. 
Attorney for Appellants 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on this lst day of August 2008, I 
caused to be served a true and correct copy of the foregoing to 
the following in the manner described below 
Lawrence Allen - U.S. Mail 
Deputy Attorney General - Facsimile 
800 Park Blvd. 
Plaza IV Overnight Mail 
Boise, Idaho 83702 2 Hand Delivery 
MOTION TO STRIKE PORTIONS OF MR. GUNTER'S AFFIDAVIT-2 
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IN THE DISTRICT COURT OF THE FOURTH JUD 
THE STATE OF IDAHO, n\i AND FOR THE C 
DAVID and KATHY PARKER, 
Plaintiffs, 
vs. 
IDAHO STATE TAX COMMISSION 
Defendant. 
Case No. CVOC-0803560 
ORDER DENYING PLAINTIFFS' 
MOTION T O  STRIKE 
ORDER DENYING DEFENDANT'S 
MOTION TO STIUKE 
ORDER GRANTING DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 
ORDER DENYING PLAINTIFFS' 
MOTION FOR SUMMARY 
JUDGMENT 
This matter came before the Court on the Plaintiffs' and Defendant's Motions to Strike and 
II cross Motions for Summary Judgment. The summary judgment motions were supported by 1 
/I memoranda and affidavits, with each party seeking to strike portions of the other party's affidavit. 
I I The Court heard oral arguments on Monday, August 18, 2008. Lawrence Sirhall appeared for the / / Plaintiffs and Lawrence Allen appeared for the Defendant Idaho State Tax Commission. Following 
I I the hearing the court granted the parties time to h n i s h  additional material in support of their 
ORDER DENYING PLAINTIFFS' MOTION TO STRIKE 
ORDER DENYNG DEFENDANT'S MOTION TO STRIKE 
ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
ORDER DENYING PLANTIFFS' MOTION FOR SUMMARY JUDGMENT - 1  Page 0003'9 
sspective claims. For the reasons stated below, Plaintiffs' and Defendant's Motions to Strike are 
enied and Defendant's Motion for Summary Judgment is granted. 
BACKGROUND 
Since 2000, Mr. and Mrs. Parker have lived apart, with Mr. Parker residing in Nevada and 
4rs. Parker residing in Idaho. In the years 2003 and 2004, the Parkers filed federal tax returns and 
jaho tax returns as "married filing jointly." On the Idaho tax returns for those years, the Parlcers 
eported only Mrs. Parker's income. Nevada has no state income tax therefore the Parkers did not 
ile a Nevada tax return for those years. The Idaho State Tax Commission audited the Parkers' 
eturns for 2003 and 2004. The Commission determined that half of Mr. Parker's Nevada income 
vas Idaho community property and assessed the Parkers additional taxes for those years. The 
'arlters challenge the additional tax assessment as unconstitutional and seek equitable relief from 
he imposition of taxes to a non-resident without contact with the state of Idaho. An appeal to the 
iistrict court of a tax commission decision is "heard and determined by the court without a jury in a 
rial de novo on the issues in the same manner as though it were an original proceeding in that 
ourt." Idaho Code 5 63-3812(c). 
MOTIONS TO STRIKE 
A District Court's determination of whether testimony offered in connection with a motion 
or summary judgment was admissible is reviewed by an abuse of discretion standard. McDaniel v. 
nland Northwest Renal Care Group-Idaho, LLC, 144 Idaho 219, 221, 159 P.3d 856, 858 (2007). 
:he abuse of discretion standard requires a 1 )  multi-tiered inquiry: whether the lower court correctly 
~erceived the issue as one of discretion, 2) whether the court acted within the boundaries of such 
liscretion and consistently with any legal standard applicable to the specific choices before it, and 
RDER DENYING PLAINTIFFS' MOTION TO STRIKE 
)RDER DENYING DEFENDANT'S MOTION TO STRIKE 
RDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
RDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT - Page 2 00038 




3) whether the court reached its decision by an exercise of reason. Sun Valley Shopping Ctr., Inc. v. 
Idaho Power Co., 119 Idaho 87,94,803 P.2d 993,1000 (1991). 
When considering evidence presented in support of or in opposition to a motion for 
' 1 made on personal Icnowledge, and must affirmatively show that the affiant is competent to testify to 1 
6 
State Ins. Co. v. Hutchison, 145 Idaho 10, 175 P.3d 172 (2007); I.R.C.P. 56(e). Affidavits 
supporting or opposing a motion for summary judgment must set forth admissible facts, must be 




12 11 trial. Hecla Mining Co. v. Star-Morning Mining Co., 122 Idaho 778, 784, 839 P.2d 1192, 1198 1 
the matters stated therein. Petricevich v. Salmon River Canal Co., 92 Idaho 865, 869, 452 P.2d 362, 
366 (1969); I.R.C.P. 56(e). The admissibility of evidence is a threshold question that a court must 
15 
Ilconclusions, irrelevant, and speculative. As the specialist assigned to this case, Mr. Ciunter's / 
l3 
1 4  
(1992). 
Plaintiffs moved to strike portions of the Affidavit of Jim Gunter as stating legal 
/ I  This affidavit explains the case law relied upon by the commission and the assumptions made when I 
18 
1 6  
17 
1 9  I I forming their decision. Rather than legal conclusions that the Court is bound by, this affidavit 
testimony would be admissible to explain how the Commission arrived at the Amended Decision. 
" / I  claim of insufficient contacts raised by Plaintiffs. The Paxkers also object to the final statement of 1 
20 
2 1  
illustrates the legal conclusions that the Commission made. Plaintiffs assert that statements 22 
through 24 of the affidavit are irrelevant. The Court finds that these statements are relevant to the 
2 3 
2 4 
the affidavit as speculative. This statement is the opinion of the tax expert assigned to this case, 
2 5  
26 
ORDER DENYING PLAINTIFFS' MOTION TO STRIKE 
ORDER DENYING DEFENDANT'S MOTION TO STRIKE 
ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT - 3  Page 00039 
based upon evidence previously stipulated to. The Plaintiffs' Motion to Strike portions of the 
affidavit of Jim Gunter is DENIED. 
Defendant Idaho State Tax Commission moved to strike statements in the Affidavit of 
David Parker as irrelevant, not properly before the Court, without foundation, and hearsay. The 
Court finds that these statements are relevant to the Parkers' Due Process Clause argument that Mr. 
Parker is not subject to taxation by the state of Idaho for lack of minimum contacts with the state. 
The Parkers raised the Due Process challenge in their Complaint by asserting that the Amended 
Decision was "without foundation in either law or fact." Plaintiffs' Petition for Judicial Review of 
Idaho Tax Commission Amended Decision, 3. Statements regarding whether one has received any 
benefit from another's income, whether there was any sharing of assets between two people, 
whether one's income is sufficient to support one's self, and whether one believes one has an 
obligation to file a state income tax return are statements within the personal knowledge of the 
person making them. The Defendant's Motion to Strike portions of the affidavit of David Parker is 
DENIED. 
SUMMARY JUDGMENT STANDARD 
Summary judgment is appropriate if "the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law." I.R.C.P. 56(c). If the evidence 
reveals that no disputed issues of material fact exist, then only a question of law remains. First Sec. 
Bank of Idaho, NA.  v. Murphy, 131 Idaho 787, 790, 964 P.2d 654, 657 (1998). The fact that both 
parties have moved for summary judgment does not in and of itself establish that there is no genuine 
issue of material fact. See Intermountain Eye v. Miller, 142 Idaho 218, 222, 127 P.3d 1121, 1125 
ORDER DENYING PLAINTIFFS' MOTION TO STRIKE 
ORDER DENYING DEFENDANT'S MOTION TO STRIKE 
ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT - Page 4 00040 
(2005) (citing Kromrei v. AID Ins. Co., 110 Idaho 549, 551, 716 P.2d 1321, 1323 (1986)). "When 
the parties file cross-motions for summary judgment 'relying on the same facts, issues, and theories, 
the parties essentially stipulate that there is no genuine issue of material fact which would preclude 
the district court from entering summary judgment."' Stafford v. Klosterman, 134 Idaho 205, 206, 
998 P.2d 11 18, 11 19 (2000) (quoting Eastern Idaho Agric. Credit Ass'n v. Neibaur, 130 Idaho 623, 
626, 944 P.2d 1386, 1389 (1997)). When the Court will be the trier of fact, the Court resolves the 
conflicts between inferences to be drawn from facts. Riverside Development Co. v. Ritchie, 103 
Idaho 515,519,650 P.2d 657,661 (1982). 
MOTIONS FOR SUMMARY JUDGMENT 
Plaintiffs seek summary judgment on three issues: equitable relief, application of the Due 
Process Clause, and application of the Commerce Clause. Defendant takes an opposing view and 
seeks summary judgment on the same issues. 
Plaintiffs ask this Court to apply certain equitable legal principles applicable at the federal 
level regarding determination of gross income based upon community property law. Specifically, 
the Parkers seek equitable relief under Internal Revenue Code 4 60150 providing for relief from 
joint and several liability on a joint return or equitable relief under Internal Revenue Code § 66(c) 
providing relief from liability resulting from the operation of state community property law. 
The Idaho legislature has indicated its intent to model the Idaho state tax provisions on those 
of the federal government. 
It is the intent of the legislature by the adoption of this act, insofar as possible to make 
the provisions of the Idaho act identical to the provisions of the Federal Internal 
Revenue Code relating to the measurement of taxable income, to the end that the 
taxable income reported each taxable year by a taxpayer to the internal revenue 
service shall be the identical sum reported to this state, subject only to modifications 
3RDER DENYING PLAINTIFFS' MOTION TO STRlKE 
3RDER DENYING DEFENDANT'S MOTION TO STRIKE 
3RDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
3RDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT - 5  Page 0004$ 
contained in the Idaho law; to achieve this result by the application of the various 
provisions of the Federal Internal Revenue Code relating to the definition of income, 
exceptions therefrom, deductions (personal and otherwise), accounting methods, 
taxation of trusts, estates, partnerships and corporations, basis and other pertinent 
provisions to gross income as defined therein, resulting in an amount called "taxable 
income" in the Internal Revenue Code, and then to impose the provisions of this act 
thereon to derive a sum called "Idaho taxable income"; to impose a tax on residents of 
this state measured by Idaho taxable income wherever derived and on the Idaho 
taxable income of nonresidents which is the result of activity within or derived from 
sources within this state. All of the foregoing is subject to modifications in Idaho law 
including, without limitation, modifications applicable to unitary groups of 
corporations, which include corporations incorporated outside the United States. 
Idaho Code 9 63-3002. 
"This statute does not incorporate by reference all provisions of the federal Internal Revenue 
:ode into Idaho tax law." Lockheed Martin Corp. v. Idaho State Tax Commission, 142 Idaho 790, 
796, 134 P.3d 641, 647 (2006). The Idaho Supreme Court has adopted federal tax law where Idaho 
aw was silent, but not where it conflicts with Idaho law. See Idaho State Tax Commission v. 
Tautzinger, 137 Idaho 401,49 P.3d 406 (2002) (adopting federal elements of tax fraud where ldaho 
lad no tax fraud provision); Lockheed Martin Corp. v. Idaho State Tax Commission, 142 Idaho 790, 
'96, 134 P.3d 641, 647 (2006) (declining to adopt federal percentage of completion method where 
daho regulation excluded property under construction from the property factor). Any exemption 
iom taxation must be created or conferred in clear and plain language and cannot be made out by 
nference or implication. Herndon v. West, 87 Idaho 335,393 P.2d 35 (1964). 
In Idaho, all property acquired after marriage by either the husband or the wife is presumed 
o be community property. Idaho Code 8 32-906. "Even when spouses are separated, their earnings 
nd acquisitions constitute community property." Donaldson v. Donaldson, 111 ldaho 951, 957, 
'29 P.2d 426, 432 (Ct. App. 1986). Although the Idaho Code does not provide for equitable relief 
RDER DENYING PLAINTIFFS' MOTION TO STRIKE 
RDER DENYING DEFENDANT'S MOTION TO STRIKE 
RDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
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for tax payers facing taxation of non-resident contribution to Idaho community property, it does 
provide for a method by which the taxpayer and the Commission may compromise a dispute. See 
Idaho Code $5 63-3047, 3048. This Court does not have the authority to adopt a federal provision 
not previously adopted by Idaho case law and that is in conflict with Idaho community property law 
and an alternate method of relief. 
The Due Process Clause and Commerce Clause "pose distinct limits on the taxing powers of 
the States." Quill Corp. v. North Dakota, 504 U.S. 298, 306 (1992). The Due Process Clause 
requires a minimum connection between the state and the person it seeks to tax. Id. The United 
States Supreme Court has defined the inquiry as whether the tax bears a financial relationship to the 
"protection, opportunities and benefits given by the state." ASARCO, Inc. v. Idaho State Tax 
Commission, 458 U.S. 307, 315 (1982). "The simple but controlling question is whether the state 
has given anything for which it can ask return." Wisconsin v. J: C. Penney Co., 31 1 U.S. 435, 444, 
(1940). 
There is evidence in the record sufficient to conclude that during the years at issue, Mr. 
Parker had an interest in income producing property located in Idaho. Further, half of the marital 
;ommunity was domiciled in Idaho. Mr. Parker has sufficient minimum contacts with the state of 
ldaho to subject him to income tax in the state. 
The Commerce Clause generally protects markets and market participants rather than 
individual taxpayers, however a state regulation imposed on individual taxpayers can implicate the 
Commerce Clause even where it does not directly tax a commercial activity or organization. See 
Seneral Motors Corp. v. Tracy, 519 U.S. 278, 300, 117 S.Ct. 811, 136 L.Ed.2d 761 (1997). The 
2nites State Supreme Court adopted a four part test to determine whether a state tax violates the 
3RDER DENYING PLANTIFFS' MOTION TO STRIKE 
3RDER DENYING DEFENDANT'S MOTION TO STRIKE 
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Iommerce Clause. See Complete Auto Transit v. Brady, 430 U.S. 274, 279 (1977). To withstand 
onstitutional scrutiny, a state tax must (1) be applied to an activity with a substantial nexus with 
he taxing state, (2) be fairly apportioned, (3) not discriminate against interstate commerce, and (4) 
be fairly related to the services provided by the state. Id. 
Where one of the spouses is a domiciliary of the taxing state, there is a substantial nexus 
letween the state and the marriage and the income tax is fairly related to the services provided to 
he resident spouse. Idaho income tax does not treat non-residents who are subject to the tax 
iifferently than residents, therefore it does not violate the interstate commerce clause. The Plaintiffs 
ssert that the imposition of Idaho income tax on a non-resident spouse is not fairly apportioned 
because in some cases it may result in double taxation. That is not the situation in this case. Because 
Jevada has no state income tax, the Parkers have not actually been subject to double taxation. The 
Iistrict Court does not have the authority to render an advisory opinion. Canyon View Irrigation 
:o. v. Twin Falls Canal Co., 101 Idaho 604,615,619 P.2d 122, 133 (1980). The Commerce Clause 
las not been violated by the imposition of the Idaho income tax on the Plaintiffs. For the foregoing 
easons, Defendant's Motion for Su~nmary Judgment is GRANTED and Plaintiffs' Motion for 
iummary Judgment is DENIED. 
Defendant Idaho State Tax Commission requested a continuance pursuant to I.R.C.P. 56(f) 
o further determine whether Mr. Parker had sufficient contacts with the state of Idaho for the tax to 
neet the standards of the United States Constitution. The record shows that Mr. Parlcer has 
ufficient minimum contacts with the State of Idaho, therefore a continuance is not necessary. 
IT IS SO ORDERED. 
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A 
Dated this - day of October, 2008. 
Ronald J. Wilpe 
DISTRICT JUD 
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CERTIFICATE OF MAILING 
I, HEREBY CERTIFY that on the d a y  ZY of October, 2008, I caused a true and correct cop) 
f the foregoing ORDER DENYING PLAINTIFFS' MOTION TO STRIKE ORDER DENYING 
)EFENDANT'S MOTION TO STRIKE ORDER GRANTING DEFENDANT'S MOTION FOR 
UMMARY JUDGMENT ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY 
UDGMENT to be served by the method indicated below, and addressed to the following: 
awrence Sirhall 
00 N. 3rd, Ste. 8 
ioise, ID 83702 
awrence Allen 
DO Park Blvd. Plaza IV 
oise. ID 83702 
('$US. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
q) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
J. DAVID NAVARRO 
Clerk of the District Court 
Ada County Idaho 
27 
/" 
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Lawrence G. Sirhall, Jr. 
Imperial Plaza 
200 N. 3rd, Ste. 8 
Boise, Idaho 83702 
208.342.2444 
ISB #3272 
J. U N l D  NAVKRiiO, Clerk 
By A. LYKE 
DEPUTY 
Attorney for Appellant 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




vs. ) NOTICE OF APPEAL 
I 
IDAHO STATE TAX COMMISSION, ) Case No. CVOC-0803560 
I 
Respondent. ) 
TO: Defendant and its attorney of record, Idaho State Tax 
Commission, Attn: Lawrence Allen, Deputy Attorney General, 
800 Park Blvd., Plaza IV, Boise, Idaho 83702, and the Clerk 
of the Court of the above-entitled Court, 
NOTICE IS HEREBY GIVEN that: 
1. The above-named Appellants, David and Kathy Parker, 
appeal against the abov6".named Respondent, Idaho State Tax 
Commission, to the Idaho Supreme Court, from the District' Court's 
Order Denying Plaintiffs' Motion to Strike, Order Granting 
Defendant's Motion for Summary Judgment, and Order Denying 
Plaintiffs' Motion for Summary Judgment, all contained in one 
document, entered 23 October 2008. 
2. The Plaintiffs have the right to appeal to the Supreme 
Court the Order described in Paragraph I., above, and the same is 
NOTICE OF APPEAL-1 
an appealable Order under and pursuant to I.A.R. ll(a) (1). 
3. Preliminary Statement of Issues on Appeal: 
(a) The District Court erred in granting Summary Judgment in 
favor of Respondent and denying Summary Judgment in favor of 
Appellants because: in determining Idaho taxable income, 
Respondent should not have added one-half of Mr. Parker's income, 
an Idaho non-resident with no Idaho nexus, to Mrs. Parker's 
income, an Idaho domiciliary. In doing so, Respondent Idaho State 
Tax Commission's actions violate the Commerce Clause of the 
United States Constitution. Alternatively, Appellants are 
entitled to equitable relief provisions in determining Idaho 
taxable income. 
( b )  The District Court erred in denying Appellants' Motion 
to Strike because the challenged paragraphs of Mr. Gunter's 
Affidavit contained legal conclusions, were irrelevant and 
otherwise speculative. 
4. A Reporter's Standard Transcript is NOT requested of all 
proceedings below, as defined by Rule 25(a), I.A.R. 
5. A Clerk's Record on Appeal is requested of all matters 
included under Rule 28, I.A.R. In addition, if not otherwise 
automatically included, Appellants request inclusion of the 
following documents: (1) Respondent's Motion for Summary 
Judgment; (2) Appellant's Motion to Strike the Affidavit of Jim 
Gunter; (3) the Affidavit of David Parker; and (4) the Affidavit 
NOTICE OF APPEAL-2 
of Jim Gunter. 
6. I certify: 
(a) That a copy of this Notice of Appeal has been served on 
the Reporter; 
(b) No fee has been paid to the Reporter because no 
transcript is requested; 
( c )  That Appellants have paid the estimated fee for 
preparation of the Clerk's record; 
(d) That service has been made upon all parties required to 
be served, pursuant to I.A.R. 20 
E G. SIRHAEL. JR. 
Attorney for Appellants 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on the 10th day of November 2008, I 
caused to be served a true and correct copy of the foregoing 
document by U.S. Mail, First Class, Postage Prepaid to: 
Lawrence Allen 
Deputy Attorney General 
P.O. Box 36 
Boise, Idaho 83722-0410 
NOTICE OF APPEAL-3 
R E C E I V E D  W 
NOv 2 O 2008 
Ada County Giesk 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
OF THE STATE OF IDAHO, IN AND OR THE COUNTY 
DAVID & KATHY PARKER, ) 
) 
Plaintiffs, 1 CASE NO.: CV-OC-0803560 
1 
-VS- 1 FINAL JUDGMENT 
1 
IDAHO STATE TAX COMMISSION, 1 
1 
Defendant. 1 
THIS MATTER came on regularly before this Court for a summary judgment hearing on 
August 18,2008. On October 23,2008, this Court issued an Order denying the Plaintiffs' motion 
for summary judgment and granting summary judgment in favor of Defendant, the Idaho State 
Tax Commission. 
The aforesaid order constitutes the Court's rulings in this matter and is incorporated herein 
by reference. For the reasons set forth therein, 
IT IS HEREBY--ADJUDGED.AND DECREED that Judgment is hereby awarded to the 
Idaho State Tax Commission in the amount of $36,709. 
DATED this - ,2008 
RONALD J. W E 
JUDGMENT - 1 00050 
CERTIFICATE OF MAILING 
I, J. David Navarro, the undersigned authority, do certify that I have mailed, by United 
States Mail, on this + day of vms ,2008 one copy of the FINAL JUDGMENT as notice pursuant to the daho Rules of Civil Procedure to each of the attorneys of record in this 
cause in envelopes addressed as follows: 
LAWRENCE G SIRHALL JR 
IMPERIAL PLAZA 
200 N 3RD SUITE 8 
BOISE ID 83702 
LAWRENCE G ALLEN 
DEPUTYATTORNEYGENERAL 
IDAHO STATE TAX COMMISSION 
PO BOX 36 
BOISE IDAHO 83722 
J. David Naviuvo 
Clerk of the District Court 
Ada Countv. 
JUDGMENT - 2 
David and Kathy Parker 
Ada County District Court 
Case No.: CV-OC-0803560 
Judgment Amount: $36,709 














IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID and KATHY PARKER, 
Plaintiffs- Appellants, 
VS. 
IDAHO STATE TAX COMMISSION, 
Defendant-Respondent. 
Supreme Court Case No. 35848 
CERTIFICATE OF EXHIBITS 
I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the 
State of Idaho in and for the County of Ada, do hereby certify: 
There were no exhibits offered for identification or admitted into evidence during the 
course of this action. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 26th day of December, 2008. 
J. DAVID NAVARRO 
Clerk of the District Court 
<"\ 
BRAnKElt J, +Jv:>. . 
BY *,<., <$!:**,,',\>.\ ".&& . . . ;,., 
Deputy Clerk ..#2k%i+W'hj;;p+". '.\* I?z, ?.<, :.- 
p$pa:2+i4.~. . :">?, 
\;:: 
CERTIFICATE OF EXHIBITS 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID and KATHY PARKER, 
Plaintiffs-Appellants, 
VS. 
IDAHO STATE TAX COMMISSION, 
Defendant-Respondent. 
Supreme Court Case No. 35848 
CERTIFICATE OF SERVICE 
I, J. DAVID NAVARRO, the undersigned authority, do hereby certify that I have 
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 
the following: 
CLERK'S RECORD 
to each of the Attorneys of Record in this cause as follows: 
LAWRENCE G. SIRHALL, JR. 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
Date of Service: 
LAWRENCE G. ALLEN 
ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
J. DAVID NAVARRO 
Clerk of the District Court 
BY- 
BRADk.EY 4. "rH,i,.Et'% '$<>" t$J . -;* v!, ' r,,.,,.,>y, ."i \\\  
Deputy Clerk t~ik 1, 4,.a '?%\, 693> t;";;l $.&+* '4 $ "3 
\ :*t,hz4, at# .'. 
CERTIFICATE OF SERVICE 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID and KATHY P m R ,  
Plaintiffs- Appellants, 
VS. 
IDAHO STATE TAX COMMISSION, 
Defendant-Respondent. 
Supreme Court Case No. 35848 
CERTIFICATE TO RECORD 
I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the 
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing 
record in the above-entitled cause was compiled and hound under my direction as, and is a true 
and correct record of the pleadings and documents that are automatically required under Rule 28 
of the Idaho Appellate Rules, as well as those requested by Counsels. 
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 
10th day of November, 2008. 
J. DAVID NAVARRO 
Clerk of the District Court 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
DAVID & KATHY PARKER, 
) 
) CASE NO.: CV-OC-0803560 
Plaintiffs, 
I 
STIPULATION TO INCLUDE 
-VS- ) ADDITIONAL INFORMATION IN 
) CLERK'S RECORD 
1 
IDAHO STATE TAX COMMISSION, ex rel., ) 
State of ldaho. 1 
\ 
Defendant. 
Pursuant to Rule 29 of the Idaho Appellate Rule, the patties stipulate to include in the 
Clerk's Record thc Stipulated Facts filed in the above-referenced case. The Court entered a final 
judsment in this matter on November 21, 2008, and ihe Parkers filed a Noticc of Appeal. 
Pursuant to Idaho Appellate Rules, the Clerk prepared and served a copy of the district court 
record on the parties. 
Following a review of the record, the attorneys for thc parties now agree the Stipulated 
Facts filed with the Court also should be included in the record. 
Because the parties have stipulated, a hearing is not requested. 
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The parties having filed a stipulation for an order to include in the Clerk's record the 
Stipulated Facts filed by the parties in the above-referenced matter, and good cause being shown; 
IT IS HEREBY ORDERED that the Stipulated Facts filed by the parties shall be included 
in the Clerk's 
DATED this 
00058 
ORDE; TO 1NCLllDE ADDITfON.4I. INFORMATTON IN THE CLERK'S RECORD - I 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 5 day of .% h 6 ,2009, I caused a true and 
correct copy of the above and foregoing instrument to he mailed, postage prepaid, to: 
LAWRENCE G SIRHALL JR 
IMPERIAL PLAZA 
200 N 3RD SUITE 8 
BOISE ID 83702 
-rr w- 
LAWRENCE G ALLEN 
DEPUTYATTORNEYGENERAL 
IDAHO STATE TAX COMMISSION 
P 0 BOX 36 
BOISE ID 83722 
+ y$SL-- 33Y-7% 4y 
J. DAVID NAVARRO 
Clerk of the District Court 
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